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Sources of Legal Liability

▪ Contract

▪ Tort (negligence)

▪ Statute

▪ Fair Trading Act 1986 (misleading and deceptive conduct)

▪ Consumer Guarantees Act 1993 (guarantees as to 
reasonable skill and care, fitness for particular purpose, time 
of completion)

▪ Cadastral Survey Act 2002 (section 52 correction of errors in 
survey is the responsibility of the surveyor responsible for the 
error)



Terms of Engagement

▪ Why are they important? 

▪ Certainty – a good written contract can prevent disputes arising about the 
scope of services that were agreed, fees to be charged, time for completion 
and the extent of the consultant’s liability in the event a negligent mistake 
causes loss. 

▪ The contractual context may limit or exclude any tortious duty of care, for 
example:

▪ Where the parties are in a direct contractual relationship, but the plaintiff 
wishes to impose an additional common law duty of care;

▪ Where the parties are not in a direct contractual relationship but are 
joined to each other indirectly through a series of related contracts that 
seek to allocate responsibility for loss, i.e. a contractual chain;

▪ Where a third party makes a claim and the consultant wishes to refer to 
the terms of contract as a reason for denying the existence of a duty of 
care;

▪ Contracting out of the Fair trading Act (under s 5D for parties in trade).



What do “good” Terms of Engagement look 
like: issues and pitfalls

▪ Stick to standard form industry contracts where you can

▪ Be wary of variations to the standard contract forms and client-developed 
contracts

▪ Good terms of engagement include:

▪ Very clear identification of the scope of works and scope of services to be 
undertaken.  Be precise.  

▪ A clear allocation of responsibilities – avoid conditions which make the 
consultant responsible for somebody else’s acts or omissions;

▪ A limitation of responsibilities – state clearly the things that you will not do;

▪ Your fee or method of calculating it and terms of trade;

▪ Provisions for termination;

▪ Limitations of liability;

▪ Dispute resolution clauses;

▪ Provisions for indemnity insurance. 



Terms of Engagement – limitation of liability

▪ You cannot exclude all liability, but you can limit it.

▪ Be wary of a contractual assumption of liability beyond the common law 
and your insurance cover (e.g. the duty to exercise reasonable skill, care 
and diligence vs. fitness for purpose).

▪ Be careful about providing indemnities or warranties – these may 
amount to a performance guarantee rather than an obligation to take all 
reasonable care.

▪ It can be a good idea to state what you will be liable for, e.g. you will be 
liable to the client for any reasonably foreseeable claim, damage, 
liability, loss or expense incurred by the client caused directly by the 
breach.  Such a claim limits a consultant’s liability to losses which are:

▪ Reasonably foreseeable; and

▪ Directly caused by the breach - avoid language such as “arising out of” 
or “in connection with” as these may extend your exposure.



Terms of Engagement – limitation of liability

▪ Include a proportionate liability clause, e.g. “where the client or a third 
party has contributed to the loss or damage, the consultant shall only be 
liable for the proportion or extent of its own contribution to such loss or 
damage.”  Such a clause avoids the problem of joint and several liability 
where a consultant may have to pay 100% of a claim even though they 
are only (say) 25% at fault. 

▪ Include both financial and temporal limitations of liability:

▪ Ensure any financial limit is no greater than the limits of your 
professional indemnity insurance;

▪ Be wary of accepting a duration of liability of more than 6 years. 

▪ Consider whether it is appropriate to contract out of the Fair Trading Act.  
Commercial parties (parties in trade) can contract out of the sections of 
the FTA dealing with misleading and deceptive conduct, unsubstantiated 
representations and false of misleading representations providing the 
contracting out clause is fair and reasonable.



War stories

▪ Soft soils in Ngongotaha – the potential size of the problem

▪ The sailor - procurement of contracts and insurances

▪ The Rugby Club – land use and personal liability

▪ 3 or 5 – a simple error – a big problem

▪ Certification – did I just sign that?



What NOT to say if you stuff up

Why is this important?  

▪ Admissions are an exception to the hearsay rule and are admissible in evidence.  This 
includes statements that are “adverse to the person’s interest in the outcome of the 
proceeding” (see ss 4 and 34 of the Evidence Act 2006).

▪ It may impact on your insurance cover – most insurers include a prohibition on 
admitting liability or settling any claims without the prior written consent of the insurer.

The partial vs. the full apology:

▪ A partial apology is an expression of sympathy or regret without acknowledgment of 
fault, e.g. “I am sorry that this has happened”. This is usually OK.

▪ A full apology includes an expression of sympathy or regret but also an 
acknowledgement of fault or responsibility for the harm caused.  This should be 
avoided.  

▪ Good Terms of Engagement should include provisions for professional indemnity 
insurance.  In most circumstances it will be okay to say you are referring your 
client’s concerns to you insurers and that you or they will respond once you have 
done so.   



Questions…
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